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Abstract 

Until 2009, accompanied migrant minors without a residence permit were regularly detained 

in closed immigration detention centres in Belgium in view of forced return. However, 

following several convictions by the European Court of Human Rights, Belgium started to 

transfer families whose forced return is pending to open return units. At first, high compliance 

rates were observed: only 20% of the families ‘escaped’ from their unit. Yet, as compliance of 

families with a forced return order has decreased last year, a search for more effective 

measures was reinforced. In this chapter, this evolution (2000-2016) of forced return and 

corresponding detention practices related to families in an irregular migration situation in 

Belgium is analysed from a legal and practical point of view. Central is the argument that, 

although influences of human right standards have curtailed excessive detention practices, an 

instrumental quest for effective forced return measures is still predominant. 
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1. Introduction 

“A child is first, foremost and only, a child. Only after this may he or she be seen as a 

migrant. This, together with the need to take into account the best interest of the child, 

as stipulated by Article 3 of the United Nations Convention on the Rights of the Child, 

and the requirement not to discriminate between children, should be the starting point 

of any discussion about undocumented migrant children. The issue of migratory status 

can only ever be a secondary consideration.” 

(Article 1 of the Council of Europe’s Parliamentary Assembly’s Recommendation 

1985 (2011) ‘Undocumented Migrant Children in an Irregular Situation: a real cause 

for concern’) 

 

Although restrictive immigration laws were already enacted in Belgium from the 1930s 

onwards [1], political sensitivity for the enforcement of border control only heavily increased 

by the 1980s [2]. Similar to other Western societies, the Belgian government reacted to 

increasing migration flows by stepping up ‘the fight against illegal immigration’ [3]. 

Consequently, immigration detention became a key instrument in facilitating the forced return 

of irregular migrants. In the 1990s, several closed immigration detention centres were opened 

in Belgium and the maximum legal duration of the administrative detention of irregular 

migrants in view of their forced return was gradually enlarged [4]. 

 

The expansion of closed immigration detention centres resulted in the subjection of a more 

heterogeneous group of migrants to immigration detention at the turn of the century. With 

regard to detention grounds, a (rough) distinction can be made between migrants arrested on 

the territory and migrants stopped at the border. The former refers to migrants irregularly 

residing on the territory (because of violation of the entry provisions under immigration law 

or because of overstaying the duration of the residence permit) who were transferred to a 

closed immigration detention centre, for instance after a police stop or after serving a prison 

sentence. The latter refers to migrants detained after being stopped at the border by the border 

police. Even when asylum is claimed at the border, the migrant can be held in immigration 

detention pending the procedure. 

 

Besides the place of apprehension, age has become another determining factor in the Belgian 

context of immigration detention. This is, however, a recent development. At the start of the 

21st century, there were no legal exceptions regarding minors (aged under 18) in the Belgian 
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Immigration Act.1 As a consequence, it was allowed to detain both unaccompanied and 

accompanied minors in closed immigration detention centres. Awareness of the 

incompatibility of immigration detention in the existing closed centres with the needs of the 

child has only developed recently, initiating several legal and policy changes. For instance, 

the need to take into account the best interest of the child when making decision regarding 

forced return was only explicitly inscribed in the Belgian Immigration Act with the 

implementation of the European Return Directive in 2012.2 

 

In this paper, we will focus on the forced return and corresponding detention practices of 

minors who are accompanied by their legal guardian(s), in most cases their parent(s). The 

evolution (2000-2016) of these return and detention practices will be analysed from a legal 

and practical point of view. This evolution can be best described as an inconclusive interplay 

between legal interest (notably the protection of human rights) and practical interests (notably 

the installation of an efficient forced return procedure). The central argument is that, although 

influences of human right standards have curtailed excessive detention practices, an 

instrumental quest for effective forced return measures is still predominant. 

 

2. Back to normal? Re-detaining minors in closed immigration detention centres (2000-

2005) 

Accompanied minors adopt automatically the (irregular) residence status of their legal 

guardians. Initially, they were subjected to the same coercive measures as adults given that 

minority was no legal ground for exception regarding immigration detention [5]. However, 

the legal possibility to detain children in closed immigration detention centres did not imply 

that the Office of Foreigners’ Affairs actually detained children on a large scale. On the 

contrary, at the start of the 21st century, detaining only ‘the head of the family’ (the father) in 

view of the imminent forced return was common practice in Belgium. When the forced return 

was carried out, the other family members were expected to join the detained family member 

in order to forcedly leave the country [6]. Not surprisingly, a substantial number of families 

refused to show up at the airport on the day of forced departure. The practice of the Office of 

Foreigners’ Affairs to continue the execution of the forced return of the father separately from 

 
1 Act of 15 December 1980 on the entry, stay, settlement and expulsion of foreign nationals, Belgian Gazette 31 

December 1980, 14.584. 
2 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common 

standards and procedures in Member States for returning illegally staying third-country nationals, Pb.L. 24 

December 2008, 348/98 implemented by the Act of 19 January 2012 modifying the Foreigners Act of 1980, 

Belgian Gazette 17 February 2012, 11.412. 
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the other family members led to protest from several members of the parliament.3 They 

considered the separate detention and removal in conflict with the principle of family unity as 

formulated in articles 9 and 10 of the UN Convention on the Rights of the Child. In reaction 

to the protest, the Minister of Internal Affairs declared a ban on the separate execution of the 

forced return of families on 15 May 2001 [6]. Yet, this ban implied that, from then on, 

families subject to a forced return order – including minors – were detained in closed 

immigration detention centres all together. 

 

The working rules for the closed immigration detention centres in Belgium were only enacted 

on 2 August 2002.4 At that moment, the presence of minors in the centres was already a fact. 

Yet, little attention was paid to this particular and vulnerable group in the newly written rules. 

The Royal Decree only refers two times explicitly to minors: adequate infrastructure for their 

recreation has to be provided in the centre (article 83) and exceptions to the group regime are 

allowed with regard to minors (article 84). This almost complete silence in the law regarding 

the execution of the detention of minors in closed immigration detention centres stood in 

sharp contrast with the heavy criticisms of NGOs and certain parliament members regarding 

this matter.5 They argued that the living conditions in the centres did not fit the needs of 

minors, while the detention had profound harmful consequences for the psychological 

wellbeing and development of the child. The lack of psychosocial assistance and education 

was criticized as well [7]. 

 

3. Beyond denial: the prudent search for alternatives (2006-2010) 

The protest against the detention of minors more generally was fuelled in 2006 by the 

internationally discussed ‘Tabitha case’ [8]. The case Mubilanzila Mayeka and Kaniki 

Mitunga v. Belgium (2006)6 indeed was an important turning point with regard to the 

 
3 See e.g. question of Meryem Kaçar for the Minister of Internal Affairs on ‘the forced return of asylum seekers, 

and more precisely the forced return of the head of the family’, Senate 2000-01, 26 April 2011, No. 2-578, 16; 

question of Meryem Kaçar for the Minister of Internal Affairs on ‘the forced return of asylum seeker, and more 

precisely of Albanian migrants’, Senate 2000-01, 17 May 2001, No. 2-612, 14; question of Jacinta De Roeck for 

the Minister of Internal Affairs on ‘the policy regarding children in closed detention centres’, Senate 2005-06, 20 

April 2006, No. 3-1558, 20. 
4 Royal Decree of 2 August 2002 determining the regime and regulations to be applied in the Belgian closed 

immigration detention centres, Belgian Gazette 12 September 2002, 40.460. 
5 See e.g. question of Christian Brotcorne for the Minister of Internal Affairs on ‘the rise of the number of 

accompanied minors in closed centre 127bis’, Senate 2003-04, 20 November 2003, No. 3-70, 19-20; question of 

Erika Thijs for the Minister of Internal Affairs on ‘the law on regularisation and the detention of minors’, Senate 

2004-05, 9 June 2005, nr. 3-732, 12-14; question of Marie Nagy for the Minister of Internal Affairs on ‘the 

detention of minors in closed centre 127bis’, Chamber of Representatives 2005-06, 26 October 2005, No. 8330, 

16-19. 
6 ECtHR 12 October 2006, No. 13178/03, Mubilanzila Mayeka and Kaniki Mitunga v. Belgium. 
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detention of minors in closed immigration detention centres. The European Court of Human 

Rights (ECtHR) convicted the Belgian government for detaining the five-year-old 

unaccompanied minor Tabitha in the closed centre 127bis for almost two months. The ECtHR 

decided that the conditions in the closed centre 127bis were not adapted to the very young age 

of the unaccompanied minor and that Tabitha was in ‘an extremely vulnerable situation’. The 

well-established starting point of the ECtHR in immigration cases, being that nation states 

have the right to regulate the entry and stay of foreigners [9], was thus modified with regard 

to the detention of minors. The detention of minors on the basis of article 5.1.f of the 

European Convention on Human Rights (ECHR)7 is in itself not a violation of human rights, 

but the ECtHR states that there has to be a certain relationship between the reason for 

detention and the place and circumstances in which the detention is carried out. When minors 

are detained in a closed immigration detention centre in the same circumstances as adults – 

with no infrastructure and detention regime adapted to their needs – this relationship is non-

existent. Not only is such detention in conflict with article 5 ECHR (right to liberty), but in 

concrete circumstances it can also be considered as a violation of article 3 ECHR (prohibition 

of inhuman treatment), which was the case in the Tabitha case. 

 

Although the Tabitha case resulted in a complete new reception system for unaccompanied 

minors, the Tabitha case did not promptly stimulate the government to end the detention of 

accompanied minors in closed immigration detention centres. As the ECtHR explicitly 

referred to Tabitha’s ‘status as an unaccompanied alien minor’, the Belgian government 

denied that the judgment was applicable to accompanied minors. As a consequence, only 

changes in the reception and return procedures regarding unaccompanied minors were carried 

out [10]. However, soon new applications to the ECtHR were made; this time the detention of 

accompanied minors in Belgian closed immigration detention centres was subject of debate. 

By analysing the subsequent judgments of the ECtHR, a gradual build-up in rejecting the 

detention practices at that time can be detected. In Muskhadzhiyeva and others v. Belgium 

(2010)8, the detention in closed centre 127bis of a mother and her four children (all under the 

age of six) during one month was the object of examination. The Belgian government claimed 

that no human rights violation occurred: not only was the Tabitha case as a precedent only 

related to the detention of unaccompanied minors; the detention of the family also took place 

 
7 The lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a 

person against whom action is being taken with a view to deportation or extradition. 
8 ECtHR 19 January 2010, No. 41442/07, Muskhadzhiyeva and others v. Belgium. 
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in the family wing of the closed centre, where social workers, educators and teachers were 

available. The ECtHR, however, considered the detention a violation of article 3 ECHR and 

article 5 ECHR. Even though the children were accompanied by their mother, several reports 

demonstrated that the situation in the closed centre 127bis was not adapted to the needs of 

children and independent doctor reports revealed that the children suffered from manifest 

health problems caused by the detention circumstances. The judgment Kanagaratnam and 

others v. Belgium (2011)9 regarding the detention of a mother with her three children 

(respectively 12, 10 and 7 years old) was similar to the aforementioned judgment, although 

the ECtHR went a step further compared to the case Muskhadzhiyeva and others v. Belgium. 

Notwithstanding the absence of doctor reports stating the negative psychological 

consequences of the detention and the age difference of the children, the ECtHR still judged 

the closed centre ill-suited for the detention of minors and the detention in violation of article 

3 ECHR and article 5 ECHR. The ECtHR thus recognises with this verdict that the detention 

of minors in closed detention centres not accommodated to the needs of these minors has 

inherent harmful psychological consequences. 

 

Although the Belgian government initially stated that the judgment in the Tabitha case did not 

cover the detention of accompanied minors, the negative publicity concerning the detention of 

minors in closed immigration detention centres nevertheless encouraged the Minister of 

Internal Affairs to commission a study regarding ‘alternatives for detention of accompanied 

minors in closed detention centres’ [10]. The research was performed by the research 

company SumResearch in the period October 2006 – February 2007 [11]. After carrying out a 

literature review and an analysis of the relevant legal framework, several recommendations 

were formulated that “aim to achieve a reconciliation of the individual interest of the child as 

part of a family and the collective interest of the nation state as part of Europe” [12]. 

 

Berghmans provided a critical review of the research report: rather than advocating the 

abolition of the detention of minors in closed immigration detention centres, the researchers 

proposed a series of measures to improve the effectiveness of the immigration and return 

procedures [7]. This view may be too critical, since forced return measures cannot be seen 

separately from previous procedures, which have to be fair and transparent. Research already 

showed that migrants’ departure readiness depends particularly on the normative acceptance 

of the fact that one is required to leave the country [13]. Yet, it cannot be denied that indeed 
 

9 ECtHR 13 December 2011, No. 15297/09, Kanagaratnam and others v. Belgium. 
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little alternatives for detention in closed immigration detention centres were offered by 

SumResearch: the proposed alternatives remained limited to the creation of a closed return 

centre for families and the limitation of the detention length for families to one month [12]. 

The report of SumResearch was published just before the elections of 2007 and never 

thoroughly discussed by policymakers [7]. 

 

After the elections, however, the search for alternatives was picked up again as the feasibility, 

effectiveness and costs of different possible alternatives were examined.10 A pilot project with 

weekly convocations by the municipalities was tested, but the Minister of Migration declared 

in April 2008 that the results were not satisfactory: 45 families were asked to present 

themselves at the municipality, but only 5 of them actually showed up.11 The compliance rate 

of 10% was considered too low by the Office of Foreigners’ Affairs and the pilot project was 

terminated soon after [14]. Yet, another pilot project has been successfully set up in October 

2008. Families subject to a forced return procedure are from then on transferred to open return 

units, where they are intensively guided by a ‘return coach’ appointed by the Office of 

Foreigners’ Affairs. The results in the start-up period were good: more than 80% of the 

families stayed in the open return unit [15]. The pilot project was legally translated in the 

Royal Decree of 14 May 2009 determining the regime and regulations to be applied in the 

return units.12 At that moment, only families arrested on the territory could be transferred to 

the open return units; families stopped at the border were still detained in the closed 

immigration detention centres on the borderland. In 2010, however, the return units were by a 

‘legal fiction’ defined as borderland, so that families stopped at the border could be 

transferred to these open return units, while legally be considered to be still at that border. 

From then on, new return units have been opened in different locations. In 2015, 27 open 

return units spread around 5 locations were in use [16]. 

 

4. Open return units: widening the net? (2011-2014) 

Although several open return units were operational, the detention of accompanied minors in 

closed immigration detention centres remained a legal possibility. Detention in open return 

units is not a right as no legal provision requires that detention in an open return unit precedes 

 
10 Question of Freya Piryns for the Minister of Internal Affairs on ‘the detention of undocumented children’, 

Senate 2007-08, 6 March 2008, No. 4-185, 66. 
11 Question of Freya Piryns for the Minister of Migration on ‘the detention of children in closed centres’, Senate 

2007-08, 17 April 2008, No. 4-233, 27. 
12 Royal Decree of 14 May 2009 determining the regime and regulations to be applied in the return units, Belgian 

Gazette 27 May 2009, 38.857. 
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detention in closed immigration detention centres [15]. Additionally, article 48 of the Royal 

Decree determining the regime and regulations to be applied in the return units inscribes the 

transfer of a family to a closed immigration detention centre as sanction in case the family 

does not effectively cooperate with the return procedure. In November 2011, the Belgian 

Immigration Act was amended, but again the detention of minors in closed immigration 

detention centres was not completely abolished. The newly added article 74/9 of the Belgian 

Immigration Act only prohibited the detention of families in closed immigration detention 

centres ‘that are not accommodated to the needs of these families’. More recently, the current 

government has expressed its desire to build family units within the walls of the closed centre 

127bis. The construction of closed family units may thus soon be the case.13 

 

In order to gain insight in the evolution of the number of families detained in open return units 

and closed centres, we will have a look at the descriptive statistics that can be found in the 

yearly reports of the Office of Foreigners’ Affairs (until 2014).14 The number of detained 

families in 2015 was reported by the Belgian Federal Migration Centre [16]. 

 

Figure 1: Number of detained families 

Year Open units Closed centres Total 

2005 - 247 247 

2006 - 399 399 

2007 - 188 188 

2008 9 137 146 

2009 58 30 83 

2010 67 66 89 

2011 137 110 182 

2012 153  44a 197a 

2013 159  31a 190a 

2014 217 n/a  217a 

2015 161 n/a  161a 
a Due to lack of information and/or inconsistency in the reporting, this number 

   may be an underestimation. 

 

Figure 1 shows that, even after families stopped at the border were transferred to open return 

units, the Office of Foreigners’ Affairs did not cease to detain families in closed immigration 

detention centres. Detention in a closed centre is exceptionally carried out when families are 

stopped at the border and are ordered to return almost immediately. In exceptional cases, 

 
13 Coalition agreement of the Belgian government (Michel I), 9 October 2014. 
14 See https://dofi.ibz.be/sites/dvzoe/NL/Pages/Publicaties.aspx. 

https://dofi.ibz.be/sites/dvzoe/NL/Pages/Publicaties.aspx
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families stopped at the border are also detained in a closed immigration detention centre 

before the transfer to an open return unit is carried out.15 The detention length in the closed 

centre, however, remains limited; in principle it has a maximum duration of 48 hours. Yet, 

another concern can be raised based on aforementioned numbers, namely the concern of net-

widening. In the period 2009-2014, a constant rise of the number of detained families is 

observed. Moreover, the transfer of families to open return units gives ‘room’ for the 

detention of other categories of irregular migrants in the closed centres as less places are taken 

by families. The open return units as alternative to the detention in closed centres can 

therefore be considered as a legitimation of an increasing number of irregular migrants 

subjected to immigration detention in the broad sense. Of course, this evolution does not 

come as a surprise: guarantying a consistent and effective return policy has been an important 

objective of the construction of the return units. Yet, in this way immigration detention is 

easily depicted as an inherent part of a forced return procedure; Cornelisse speaks in this 

regard of the ‘false necessity’ of immigration detention [17]. 

 

Indeed, a frequent criticism of the return units is the limited influence of the principle of 

subsidiarity. Although the use of open return units is considered a good practice by NGOs, it 

is argued on the other hand that return support is provided too late, namely at the moment the 

residence status of the family members has already become irregular [18]. A case manager, 

the ‘return coach’, is only appointed at the moment the family arrives in the return unit. 

Illustrative, for instance, is that in Sweden and Australia, two pioneers regarding open 

immigration detention, case management and support is provided throughout an integrated 

trajectory: first assistance is provided in view of obtaining a residence permit and in a second 

phase, if necessary, return support is offered [15]. In Australia, this way of working leads to a 

compliance rate of 94% in case of forced return [19]. These findings seem to correspond with 

the research results of Van Alphen et al.: assistance throughout an integrated trajectory leads, 

in case of refusal of a residence permit, to a greater normative acceptance of the fact that one 

is required to leave the country [13]. 

 

It must nevertheless be remarked that lately several initiatives have been taken in order to 

promote voluntary return of families in an irregular situation (and thus prevent families form 

being transferred to an open return unit). In 2011, the ‘Sensibilisation, Follow up and Return’ 

 
15 This is the reason that the total number of detained families is lower than the sum of the number of detained 

families in open units and the number of detained families in closed centres. 
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project of the Office of Foreigners’ Affairs was launched. The municipalities were instructed 

to inform migrants who receive an order to leave the Belgian territory of the possibility of 

voluntary return. According to the Belgian Federal Migration Centre, however, the primary 

objective of the project seems to be exercising control on the ‘voluntary’ execution of this 

order by the respective migrant [20]. Secondly, an ‘open return centre’ was opened in 

Holsbeek in 2013. This centre sheltered families in an irregular situation with minors in need 

of material help. During their stay, families were also assisted in order to bring their irregular 

stay to an end. The focus of the assistance lied on voluntary return, but when no cooperation 

with voluntary return was notable after 30 days, the family was transferred to an open return 

unit in view of forced return [21]. 

 

5. Recent developments (2015-2016) 

In June 2015, the open return centre of Holsbeek was closed again due to an increasing 

vacancy rate and the political desire to invest primarily in closed detention capacity [16]. The 

decrease of the number of families in the open return units in 2015 (see figure 1) can thus be 

explained by the closing of the centre of Holsbeek, as the transfer of families from the latter to 

the open return units abruptly stopped. 

 

In the meantime, another development took place. In order to prevent that families subject to a 

forced return procedure are immediately transferred to an open return unit, the possibility of 

staying in their own house was further explored. When the detention in open return units was 

inscribed in the Belgian Immigration Act in 2011, the possibility for families subject to a 

forced return order to stay in their own house under ‘certain conditions’ was also mentioned 

in the same article. However, concrete instructions regarding this provision were lacking. It 

was only by the Royal Decree of 17 September 2014 that instructions regarding determining 

the content of the agreement concluded with families staying in their own house as well as  

potential sanctions were endorsed and this new alternative to the transfer to an open return 

unit became reality.16 Families could stay in their own house during the forced return 

procedure, while being assisted by a return coach. Yet, the government was clearly 

preoccupied with concerns regarding the strict surveillance of these families. The conditions 

upon which the stay in one’s own house depended were obviously geared towards compliance 

with the return order. The list of conditions includes the requirement to present themselves 

 
16 Royal Decree of 17 September 2014 determining the content of the agreement concluded with families staying 

in their own house as well as potential sanctions, Belgian Gazette 25 September 2014, 76.793. 
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when the mayor, the police officer or the return coach asks for it; the requirement to comply 

with the identification procedure in view of forced return; the requirement to respect an 

agreed-upon time schedule; and the requirement to pay a deposit in order to guaranty 

compliance with the forced return order. In case of non-compliance – and especially when the 

family demonstrates ‘a clear lack of trustworthiness or manifest resistance to the return 

support offered by the return coach’, the possible sanctions are defined in the Royal Decree, 

namely a) the transfer of the family to an open return unit, b) the detention of an adult 

member of the family in a closed detention centre; and c) the detention of the whole family in 

a closed detention centre. 

 

Soon, several children’s rights organisations took legal action against aforementioned 

regulation. On 28 April 2016, the Belgian Council of State partly annulled the regulation, 

namely the part that defines the potential sanctions.17 The detention of an adult member of the 

family in a closed detention centre, even as a temporary measure, is deemed in conflict with 

article 8 ECHR (right to respect for family life). The proposed back-up measure is considered 

disproportionate to the objective of guarantying compliance with a forced return order and a 

comparison with kidnapping is made by the Council: 

 

“En effet, le Conseil d’Etat n’aperçoit pas en quoi elle serait pertinente pour garantir 

l’éloignement effectif de la famille, sauf à imaginer, ce qui est à l’évidence 

inconcevable, que la partie adverse entendrait de la sorte retenir un membre de la 

famille en ‘otage’ pour s’assurer que le reste de la famille se soumettra à la mesure 

d’éloignement afin de récupérer le membre de la famille retenu.” 

 

The part of the regulation that licences the detention of the whole family in a closed detention 

centre is also quashed by the Council of State on the ground that this provision does not 

explicitly states that such closed detention centre has to be accommodated to the needs of the 

family. It is unclear if families are at present still given the opportunity to stay in their own 

house during the forced return procedure. 

 

6. Discussion and conclusion 

We opened this paper with the first article of the Recommendation 1985 of the Council of 

Europe’s Parliamentary Assembly, in which the importance of the principle of the best 
 

17 Belgian Council of State 28 April 2016, No. 234.577, Comité belge pour l’UNICEF and others v. Belgium. 
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interest of the child in immigration law matters is emphasized. However, the question which 

practices are in the best interest of the child has no straightforward answer. The principle 

historically grew out of an idea of child protection and is, not unduly, described by Bouverne-

De Bie and Roose as a principle that ‘everyone has to defend, although not everyone 

necessarily agrees upon what it entails’ [22]. The Belgian Court of Cassation decided in 1999 

that the principle, as formulated in article 3 of the UN Convention on the Rights of the Child, 

could be useful for interpreting legislation, but judged the principle as ‘insufficiently precise’ 

to be granted direct effect.18 However, with the implementation of the Return Directive in 

2012, the need to take into account the best interest of the child when making decisions 

regarding forced return was explicitly inscribed in article 74/13 of the Belgian Immigration 

Act. As a consequence, the principle should now have a direct effect in the context of the 

detention of accompanied minors. 

 

Still, the ambivalence surrounding the principle remains. It is precisely for that reason that the 

attention in this paper was mainly directed to other human right standards (prohibition of 

inhuman treatment, right to liberty, right to respect for family life). National and international 

courts as well as policymakers referred indeed to these particular provisions throughout the 

described evolution of the detention of accompanied minors. One could therefore be tempted 

to understand the principle of the best interest of the child as a ‘catch-all clause’ that primarily 

entails other human rights: it is at least and anyway in the best interest of the child that other 

human right standards are applied. Within that framework, the described evolution must be 

evaluated as an evolution in the best interest of the child: in contrast to the detention of minors 

in closed immigration detention centres, the detention in open return units seems in 

accordance with the ECHR and is even considered a good practice by NGOs. 

 

However, we must remain aware that the aforementioned catch-all conceptualization has its 

limits. Smyth, for instance, correctly observes that “the concept of best interests cannot be 

fully assimilated to rights – otherwise the concept would be redundant” [23]. Moreover, our 

analysis makes clear that policy changes related to the forced return of families were not only 

motivated by safeguarding the interests of the child, but also – and primarily – by 

effectiveness considerations. The detention of the head of the family could be deemed in 

conflict with the right to respect for family life, but, above all, it was ineffective: when the 

other family members did not show up on the day of departure, the forced return could not be 
 

18 Belgian Court of Cassation 4 November 1999, A.R. C.99.0048.N. 
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carried out. The pilot project with weekly convocations of families by the municipalities was 

soon terminated too as a compliance rate of ‘only’ 10% was observed. The compliance rate 

regarding the detention in open return units was much higher: ‘only’ 23% of the families 

escaped and thus 77% complied with the forced return order in 2013 [21]. When analysing the 

reactions of the government to the abovementioned figures, a contradictory logic becomes 

apparent. In order to achieve compliance of all families with a forced return order, a case is 

made for the construction of family units within the walls of the existing closed immigration 

detention centres.19 The closed infrastructure adapted to the needs of minors could then be 

used as a deterrent stick behind the door for families that once escaped or plan to escape an 

open return unit. Yet, upon further consideration, the exactly opposite argumentation could be 

made with regard to the pilot project with weekly convocations. Given the fact that 10% of 

the families did comply with the notification requirement, 10% of the families are now 

unnecessarily transferred to an open return unit. Article 37 of the UN Convention on the 

Rights of the Child states nevertheless that minors not only need to be protected ‘in 

detention’, but also and primarily ‘from detention’ [23]. Recently, the possibility for families 

of staying in their own house during the forced return procedure was further worked out, but, 

again, the guaranteed return of the family was clearly the main priority in the established, but 

partly quashed regulation. 

 

These examples make clear how human rights influence immigration related issues: human 

rights violations need to be prevented, but only in a way that is in accordance with the main 

goal of the immigration policy, i.e. making irregular migrants leave the territory. Although the 

abolition of the detention of children in closed detention centres is surely a positive evolution, 

the use of an alternative that is in accordance with human rights standards may, at the same 

time, legitimise the current restrictive immigration policy. Indeed, emphasis lies on the 

execution of a forced return order: effort is put into bringing effective forced return 

procedures for accompanied minors in accordance with human rights standards. Meanwhile, 

the question in what circumstances the forced return order itself is in the best interest of the 

child is easily overlooked. At present, the principle of the best interest of the child thus 

 
19 During the publication period of this contribution, family units within the walls of the existing closed 

detention centre 127bis were effectively constructed. On 14 August 2018, the first family was detained here. On 

4 April 2019, however, the Council of State suspended the execution of this measure as it deemed the location of 

the family units – right next to the runways of Brussels airport – inadequate for the detention of minors: Belgian 

Council of State 4 April 2019, No. 244.190, L’Ordre des barreaux francophones et germanophone and others v. 

Belgium. 
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remains subordinated to the driving force behind immigration law today: expulsion from the 

territory. 
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