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I Introduction: The l(atnngø and Ngudjolo Opiniors and
Van den Wyngaert's legal thinking

Judge Christine Van den Wyngaert is undoubtedly to be considered as a pioneer of
International Criminal Law (ICL) as we know it today. Ever since obtaining her PhD
at our common almø mater, the Vrije Universiteit Brussel (VUB) on the political of-
fence exception to extradition', Judge Van den Wyngaert has been at the forefront to
advocate for the further development and strengthening of ICL. As she notes herself
during a recent lecture given at the Flemish Peace Institute,Judge Van den Wyngaert
was one of the few idealist academics who brainstormed at conferences about es-
tablishing a permanent international criminal court.'Judge Van den Wyngaert and
her colleagues thought of a permanent international criminal judicial institution as

a distant dream that would not possibly to be realized during their lifetime.3 Fifteen
years after the International Crimínal Court (ICC) has been established againstJudge

1. De uitleveringsexceptie voor politieke misdrijven: de delicate balans van de bescherming van
de rechten van het individu tegenover de internationale openbare orde, PhD Chris Van den
Wyngaerq7979.
2. Vlaams Vredesinstituut,'Zonder internationaal recht geen internationale beschaving', Elfiro-
vemberlezing door professor Christine Van den W'yngaert, rechter in het Internationaal Strafhof
in Den Haag - Ieper, 10 november 2016, available online at: htç:/ /www.vlaamsvredesinstituut.
eu / sites /vlaamsvredesinstituut.eu /files /wysiwyg/ elfirovemberlezing-2O16-chris-van_den_
wyngaert_O.pdf.
3. tbid.
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Van den Wyngaert's initial expectations, she remains deeply convinced of the value
and necessity of the international criminal justice project. Despite the legitimacy
crisis the ICC is currently facing considering the looming withdrawals by African
states from the Rome Statute, Judge Van den Wyngaert affirms that international
criminal justice must survive such difficulties.a Apart from and norwithstanding this
idealistic belief in the international criminal justice project that characterizes Judge
Van den Wyngaert, her scholarship and international judicial practice also demon-
strate a great attachment to legal positivism, which is for instance exemplified by
her scrupulous application of the legaliry principle as a constraint on law-making.5
This contribution aims to further elaborate on this positivist side of Judge Van den
Wyngaert's legal thinking by focussing in particular on her judicial practice as an ICC
Judge. More specifically, Judge Van den Wyngaert's positivist approach to judicial in-
terpretation will be demonstrated and analyzed by discussing her Minority Opinion
to the Katanga TrialJudgment (the Katanga Opinion) and her Concurring Opinion to
the Ngudjolo TrialJudgment (the Ngudjolo Opinion). In both Opinions, Judge Van den
Wyngaert essentially argued that the majority interpretations were inconsistent with
how the relevant legal provisions could be understood according to their ordinary
meaning. This contribution discusses her views, while at the same time contrasting
them with relevant but divergent views of other ICC Judges. Where the Katanga
Opinion (on the organization requirement needed for crimes against humanify) only
suggests the kind of approach to legal interpretation Van den Wyngaert has in mind,
the Ngudlolo Opinion (on modes of liability under the ICC Statute)more explicitly ad-
dresses her methodology of interpretation. W'e start the discussion by elaborating on
the relevant ICC jurisprudence on the organizational requirement for crimes against
humanity, and end with elaborating on the Katanga Opinion (section 2fo 6). Subse-
quently, the same exercise will be carried out for what is concerned the relevant ICC
jurisprudence on the modes of liabiliry and the Ngudjolo Opinion (section 7 and foll.).

2. The 'Organizational' requirement for Crimes Against
Humanity: Bringing to the Fore the Essence of Crimes
Against Humanity

Under Article 7(r) of the ICC Statute, it is stipulated that crimes against humaniry
consist in certain individual acts (murder, extermination, deportation, etc.) "when
committed as part of a widespread or systematic attack directed against any civilian

4. rbid.
5. S. Vasiliev 'The Making of International Criminal Law', in Brölmann C. B¿ Radi Y. (eds), Re-

search Handboole on the Theory ù' Practice of Interndtional Løwmaking (Cheltenham: Edward Elgar
Publishing, 2016) 354-394, at 364.

r¿ |CVDWI



Tu¡ lor¡lrsr Aovoc¡rs Mssts rrrp Lsc¡r Posrtrvlst 49

population, with knowledge of the attack."ó Article zQ)@) ICC Statute clarifies and
specifies that the "Attack directed against any civilianpopulation" under Artide 7(r) ICC
Starute means " a course of conduct itwolving the multþle commission of acts (. . .) against
any civilian population, pursuant to or in furtherance of a Stdte or organizationnl policy to
commit such attacle."7

The ICC Statute is the first ICL document that explicitly requires some kind of pol-
icy, either by a State or an organization. Within ICC jurisprudence and ICL schol-
arship the exact interpretation of the 'organizational' notion has been subject to
considerable debate. This seemingly technical and specific interpretative issue hides
an important discussion about the essence of crimes against humaniry, and, more
specifically, the extent to which the law of crimes against humanity should cover
the crimes of non-State actors.t Views strongly differ as to whether crimes against
humaniry should include crimes by terrorist organizations,e human trafficking or-
ganizations,'o drug trafficking orgânizations" and so on." Indeed, the interpretation
of the organization is an important aspect to determine the dividing line between
crimes against humanity and 'ordinary' crimes, and thus the role and scope of ICL
in general.'3 As will be explained in subsequent sections, the dominant ICC case law
has adopted broad interpretations that could be understood as human rights (IHRL)
inspired, whichJudge Van den Wyngaert took issue with in her Minoriry Opinion to
the Katanga Trial Judgment.

6. Article 7(1) ICCSt.
7. Article 7(2)(a) ICCSI.
8. R. Cryer et al., An Introduction to Internøtional Criminal Law and Procedure (Cambridge: Cam-
bridge Universiry Press, 2Ol4) 24O.
9. Arguing that terrorist organizations can not fall under the organizational notion under Article
7(2)(a) when following the interpretations of both the majoriry and the Kaul Dissenting Opini-
on in the Kenya AuthorÞation of an Investigation Decision, see H. van der Wilt and I. Braber,
'The case for inclusion of terrorism in the jurisdiction of the International Criminal Court', in
T. Mariniello (ed,.), The International Criminal Court in Search of its Purpose and ldentity (London/
New York Routledge, 2015) 25-26.
10. Arguing that, in most cases, human trafficking organizations do not fall under the organi
zatíonal notion: H. van der Wilt, 'Trafficking in Human Beings, Enslavement, Crimes Against
Humanity: Unravelling the Concepts' (2014) 13 Chinese Journal of lntunationdl Ldyn 3o7 .

fl. Arguing that Mexican drug cartels could constitute an orgarization for the purposes of Ar-
ticle 7(2)(a): D. Robinson, 'Mexico: The War on Drugs and the Boundaries of Crimes Against
Humaniry', EJIL:Talk!, 26ll{.ay 2015, ar: http:/ /wwvrejiltalk.org/mexico-the-war-on-drugs-and-
the-boundaries-of-crimes-against-humanity /.
12. R. Cryer et al., An Introduction to Internøtional Criminøl Law and Procedure (Cambridge: Cam-
bridge University Press, 2oL4) 240.
13. D. Robinson, 'Essence of Crimes against Humanity raised by challenges at the ICC', 27
September 2011, available at htç: / /wwwejiltalk.org/essence-of-crimes-against-humanity-rai-
sed-by-challenges-at-icc / .
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3. The Broad and Functional Conception of the
Organizational Notion in the IQnyø Authorizøtion
Decísion and the IQnyø Confirmøtion of Charges Decisions

Crimes against humaniry were the only charges available to the ICC prosecutor in
an effort to use his proprio motu powers to investigate the post-election violence that
gripped Kenya from December zooT to February zoo8, following its presidential elec-
tion.'a Unlike in previous situations that came under the jurisdiction of the ICC, the
crimes in the Kenya Situation were not carried out by armed groups and did not occur
in the context of an ongoing armed conflict.'5

When focusing on the concept of organízation, the majority of the judges of Pre-Tri-
al Chamber II adjudicating the Kenya Authorization Decision quickly concluded that
this concept encompasses non-State entities. The Pre-Trial Chamber held that the
"formal nature of a group and the level of its organization should not be the defining
criterion". Instead, in the opinion of the majoriry "a distinction shouldbe drawn on
whether a groq has the capability to perform acts which infringe on basic human values" .'u
To back up its interpretation, the majority referred to a Commentary to the r99r
ILC Draft Code'7 and an article by Marcello Di Filippo who was first to propose this

74. Ifl 2oo7, Kenya held closely contested national elections pitting incumbent president Mwai
Kibaki of the Party of National Unity (PNU) against the main opposition candidate Raila Odinga
of the Orange Democratic Movement (ODM). When Kenya's Electoral Commission declared
that President Kibaki had been re-elected, the news triggered 'violent demonstrations, and tar-
geted attacks in several locaúons within Kenya.'The scale of the violence resulted in a 'reported
1,133 ro t,zzo killings of civilians, more than nine hundred documented acts of rape and other
forms of sexual violence, with many more unreported, the internal displacement of ¡so,ooo
persons, and 3561 reported acts causing serious injury'lt took place in waves during which 'gangs
of young men armed with traditional weapons' targeted specific groups from 'other tribes per-
ceived as political opponents (...)'. During the initial phase of the violence, attacks appeared
largely to target PNU supporters; subsequent attacks were directed at ethnic groups perceived to
be affiliated with the ODM; and the police attacks appeared to have been directed towards ethnic
communities perceived to be opposed to thei¡ own ethnic affiliation, or otherwise against gang
members; see Request for Authorization of an Investigation Pursuant to Art. 15, Situation in the
Republic of Kenya 0CC-01/09-3), Office of the Prosecutor, 2ó November 2009, $$ 3-22.
15. E. Chaitidou, 'The ICC Case Law on the Contextual Elements of Crimes Against Huma-
niry', in M. Bergsmo and S. Tianying (eds), On the Proposed Crimes Against. Humanity Cotwention
(Brussels: Torkel Opsahl Academic EPublisher, 2ol4) 47-99, at 76. The protagonists in the conflict
were different groups of individuals across the country, who made their appearance as a group
only during the material time and are believed to have interacted on a horizontal level.
16. Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation
Into the Situation in the Republic of Kenya (ICC-01/09), Pre-Trial Chamber II, 3l March 2010,

$ eo.
17. IbiA.,ar.ç9r.
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'human rights test' ('do the private organ2ations have the capacity to infringe basic
human valuesi').'8

Based on this distinction, the majority elaborated some non-exhaustive criteria for
the Court to determine whether an entity could be qualified as an organisation un-
der the Rome Statute.'e This 'basic human values' test was simply reiterated by the
majoriry in both the Kenya Confirmation of Charges Decisions:'o

The majority held in the Muthaura et al. case" that the Mungiki, an ethnic
organization that was vertically directed by its incarcerated leader who trans-
ferred authoriry to control the organization to the defendants in the case,
could constitute an otganization for the purpose of Article 7(z)(a) ICC Stat-
ute." In the same vein, in the Røto et aI. case,4 the majoriry confirmed the
charges by concluding that the 'Network', an adhoc group of perpetrators
who co-operated to commit attacks against civitans.'a

18. Ibid., at $ lo; See M. Di Filippo, 'Terrorist Crimes and International Co-operation: Critical
Remarks on the Definition and Inclusion of Terrorism in the Category of International Crimes'
19(3) EuropeanJournal of Internationøl Løw (2008) 533-570, at 567: "the associative element, and
its inherently aggravating effect, could eventually be satisfied by 'purely' private criminal organi-
zations, thus not finding sufficient reasons for distinguishing the gravity of patterns of conduct
directed by 'territorial' entities or by private groups, given the latter's acquired capaciry to infiin-
ge basic human values."
19. More specifically, these criteria could include: (i) whether the group is under a responsible
command, or has an established hierarchy; (ü) whether the group possesses, in fact, the means to
carry out a widespread or systematic against a civilian population; (iü) whether the group exer-
cises control over part of the territory of a State; (iv) whether the group has criminal activities
against the civilian population as a primary purpose; (v) whether the group articulates, explicitly
or implicitly, ãn intention to attack a civilian population; (vi) whether the group is part of a larger
group, which fulfils some or all of the abovementioned criteria.
20. Decision on the Confumation of Charges, R1¿tq Kosgey and Sa?rg GCC-01/09-01/11), Pre-Trial
Chamber II, 23 Jan'rary 2012, $ 33; Decision on the Confirmation of Charges, Muthaura, Kenyattd
ønd Ali (CC-01/09-02ltt), Pre-Trial Chamber 11,23 Jantary 2or2, çrr2.
21. The ICC Prosecutor presented the charges to Pre-Trial Chamber II as two separate cases.
In the case which concerns the government's supporters' actions against the opposition, Fran-
cis Muthaura, Uhuru Kenyatta, and Mohammed Ali were charged with five counts of crimes
against humaniry
22. Decision on the Confirmation of Charges, Muthøurø, Kenydtta and Ali (lcc-o1/09-o2/tt),
Pre-Trial Chamber 11,23 Jawary 2012, ç 406.
23. In the second case tn the Kerya Situaúon which concerns the Orange Democratic Move-
ment's supporters'actions against the supporters of the government, William Ruto, Henry Kos-
gey, andJoshua Sang were charged with four counts of crimes against humaniry
24. Decision on the Confirmation of Charges, Rzro, Kosgey and Sørag (ICC-01/09-01/11), Pre-Trial
Chamber Il, 23 January 2012, $$ 314-315.
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'We note in passing that both decisions, triggered two lengthy Dissenting Opinions
byJudge Kaul, the third judge of Pre-Trial Chamber II, who asserted that only'State-
like' organizations can be accountable for a policy to commit crimes against human-
ify.'5 However, Judge Kaul's interpretation did not gain traction, as the discussion of
the more recent ICC jurisprudence on the organizational notion will demonstrate.

to the O4 rganizational
I(atanga andin the

Bemba Trial fudgments

Trial Chamber II, which declared Germain Katanga guilry on 7 March zor4, is the
first ICC-Trial Chamber that has paid considerable attention to the interpretation of
the organizational notion. The majority's approach is slightly different from the ma-
jority's approach in the Pre-Trial Chamber but again focussing on capacity (this time
linked not to 'basic human values'but to 'attack ) and with a similarbroad result. The
Trial Chamber II relies on two main lines of argumentation.

First, the Chamber heavily focuses on'the existence of an attack within the meaning
of Article zØ)@). More specifi.cally, the majority of Pre-Trial Chamber II held that

the connection of the term "organisation" to the very existence of the at-
tack and not to its systematic or widespread nature presupposes that the
organisation has sufficient resources, means and capacity to bring about the
'course of conduct or the operation involving the multiple commission of
acts referred to in article 7Q)@) of the Statute. It therefore suffices that the
organisation have a set of structures or mechanisms, whatever those may be,
that are sufficiently efficient to ensure the coordination necessary to carry
out an attack directed against a civilian population.'6

The majority's interpretation could be labelled as a 'capaciry-based' interpretation,
since it places emphasis on generíc structural features, such as capacify, coordination

25. Dissenting Opinion of Judge Hans-Peter Kaul, Decision Pursuant to Article 15 of the Rome
Statute on the AuthorÞation of an Investigation Into the Situation in the Republic of Kenya
(ICC-01/09), Pre-Trial Chamber II, 31 March 2010, ç 5l; Dissenting Opinion of Judge Hans-Pe-
ter Kaul, Decision on the Confirmation of Charges, Ruto, Kosgey and Sang, (ICC-01/09-01/11),
Pre-Trial Chamber II, 23 Jarltary 2012, 0 S.

2e. Judgment Pursuant to Article z4 of the Statute, Kdtangd (ICC-01/04-01/o73a36), Tnal
Chamber, 7 March 2014, 00 1119-1120.
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and cohesion necessary to carry out the widespread or systematic attack against a
civilian population.'7

This 'capacity-based' interpretation has gained some support in scholarship,'8 but
it is a rather vague approach, since the majoriry does not spell out any definitional
requirements that an organization under Article 7(z)(a) needs to possess. This allows
all kind of entities to come under the purview of the Statute.'e

The majoriry secondly, relies explicitly on the object and purpose of the Statute to
justift the capaciry test and to reject more restrictive understandings of 'organisa-
tion' that require that that these possess quasi-State characteristics.3o The majority
states that this'(...) would not further the Statute's goal of prosecuting the most
serious crimes'.3'

In the Bemba Trial Judgment, the 'capaciry-based' interpretation was restated and
endorsed.3"

5, The Tþend Towards a IHRL-Inspired Understanding of
the Organizational Notion

It seems that, with the Katanga and Bemba TrialJudgments, discussed in the previous
section, a broad, functional interpretive approach to the organizational notion has
become entrenched in ICC jurisprudence. Most recently, in an obiter dictum in the
KenyaYacafion of Charges Decision, Judge Eboe-Osuji has conceived the organiza-
tional concept even more broadly by arguing that the 'organizational policy' notion
does not entail the establishment of an'aggregate entiry', but means a 'coordinated
course of action' which can be executed by an individual. To support this interpreta-
tion, Eboe-Osuji also relies on a teleological interpretation invoking the object and

27. Ibid.,çttzo.
28. O. Trifiterer and K Ambos (eds), Commentary on the Rome Støtute of the International Criminal
Court (3nd ed., München: Verlag C. H. Beck oHG/Hart/Nomos, 2016), at 250; T. Rodenhäuser,
'Beyond State Crimes: Non-State Entities and Crimes against Humanity', 27(4) LeidenJournal of
International Law (2014) 913-925, at 922.
zs. E. Chaitidou, 'The ICC Case Law on the Contextual Elements of Crimes Against Huma-
niry', in M. Bergsmo and S. Tianying (ecls), On the Proposed Crímes Against Humanity Cowention
(Brussels: Torkel Opsahl Academic EPublisher, 2014) 47-99, at 99.
30. Judgment Pursuant to Article 74 of the Statute, Kdtangd (ICC-01/04-01/\7-3436), Tríal
Chamber, 7 March 2014, ç1122.
3r. Ibid.
32. Judgment pursuant to ArticleT4 of the Statute, Bemba (ICC-ol /05-01/0s), Trial Chamber III,
21 March 201ó, $ 158.
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purpose of the Rome Statute, which in his view, is the 'cardinal principle of treafy
interpretation'.33

These broad and functional understandings of the notion of organization could be
labelled as International Human Rights Law (IHRl)-inspired interpretations. IHRL
places great emphasis on enhancing the object and purpose of protecting human
digniry, it often adopts a'liberal', 'broad' or'progressive' attirude to interpretation.34
Under IHRL, the meaning of a provision is often construed in a way that effective
protection is achieved." Furthermore, the teleological interpretive method, as ex-
plicitly invoked by the Katanga TrialJudgment andJudge Eboe-Osuji, is commonly
accepted under IHRL.3ó

6. Can the IHRL-Ins
the Interpretive D
Statute?

pired Understanding Be Squared With
isciplining Rules under the Rome

The foregoing might not seem problematic to the human rights lawyer, but the rele-
vant question is whether it is appropriate in ICL and more specifically in the context
of the Rome Statute.

In our view, within the realm of ICL and the ICC Statute more specifically, appþng
the teleological or purpose ambit under Article 3r(r) of the Vienna Convention on
the Law of the Treaties (VCLT)3'Zshould be invoked with a great degree of caution.3s
The most important disciplining rules to interpret provisions under the Rome Stat-
ute are Articles zt andzz ICC Statute on the applicable law and nullum crimen sinelege
respectively. Both Articles zt andzz implicitly seek to constrain the bench by insisting
on the prioritization of a literal or ordinary textual approach to the interpretation of

33. Decision on Defence Applications forJudgments of Acquittal, Ruto and Sdilg (ICC-01/09-
01/11) Trial Chamber V(a), 5 April 2016, ç 3o3.
34. D. Robinson, 'The Two Liberalisms of International Criminal Law', in C. Stahn and L. van
den Herik (eds), Future Pnspectí\'es on Internationol CriminolJustíce (The Hagr.re: TMC Asser Press,
2010) u5-160, at 13ó.
35. M. Swart, 'Is There a Text in This Court? The Purposive Method of Interpretation and the
adhoctribunals'{4)HeidelbergJournalof lnternationalLaw(21lo)767-789,at784.
36. M. Fitzmaurice, 'Interpretation of Human Rights Treaties', in D. Shelton (ed), The Oxþrd
Handbook, of Interiational Human Righß LLw (Oxford: Oxford University Press, 2013) 739-772, at
757.
37 . Iy'renna Convention on the Law of Treaties Art. 31(l), May 23, 19 69, 115 5 U.N.T.S. 3 31.

38. Dissenting Opinion of Judge Hans-Peter Kaul, Decision Pursuant to Article 15 of the Rome
Stafute on the Authorization of an Investigation Into the Situation in the Republic of Kenya
(ICC-01/09), Pre-Trial Chamber II, 31 March 2010, $ 56.
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norms of substantive ICL such as the organizational requirement under Article 7(z)
(a) ICC Statute.se

Under Artide zr of the Statute, the predominance attached to the ordinary meaning
of a statutory provision is reflected in the inclusion of the phrase under Article zr(r)
(a) ICC Statute that the Court shall apply '(i)n the first place' the 'Starute, Elements
of Crimes and its Rules of Procedure and Evidence'.ao The primacy given to the
internal law of the ICC aims to restrain judges who would be inclined to interpret a
provision expansively and/or creatively by resorting to sources external to the Stat-
ute.4'

In the same vein, the interests of certainry and predictabiliry that the legality prin-
ciple under Article zz aims to protect, also aim to confine judges and to ensure that
they do not widen the scope of a provision beyond its literal meaning.4

The different open-ended interpretations of the organizational requirement as out-
lined above seemingly disregard these interpretive disciplining rules under Articles zr
andzz, since they often do not even make any effiort to construe an interpretation on
the basis of a textual interpretation.

These provisions also cast a critical light on judge Eboe-Osuji's assertion that the tel
eological interpretation is the 'cardinal principle of treaty interpretation'.

As will be further explained in the next section, arguably for this reason Judge Van
den Wyngaert took issue with her colleagues' in her Minoriry Opinion to the Katanga
TrialJudgment.

39. J. Powderþ 'The Rome Statute and the Attempted Corseting of the Interpretative Judicial
Function', in C. Stahn (ed)TheLaw andPtactice of thelnternationalCríwinalCourt (Ofrord: Odord
University Press, 2015) 444-498, at 447.
40. A¡ticle 21(1)(a) ICCSI.
41. J. Powderþ 'The Rome Statute and the Attempted Corseting of the Interpretative Judicial
Function', in C. Stahn (ed) The Law and Practice of the lnternaüonal Criminal Court (O>{ord: Oxford
Universiry Press, 2015) 444-498,at 461-462.
42. Ibid., at 495-496.
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7. The Findings with Regards the Organizational Notion in
the Minority Opinion of Judge Van den Wyngaert in the
I(øtønga Trial )udgment

Judge Van den Wyngaert attached a Minority Opinion totheKatangajudgment deliv-
ered by the majority, in which she stated that she was unable to enter a conviction for
Katanga on the basis of Article zs(¡XdXii) of the Statute, citing both legal reasons and
a lack of sufficient evidence.as She took the view that 'the available evidence does not
allow one to conclude beyond reasonable doubt that at the relevant time the Ngiti
fighters of Walendu-Bindi formed either an "organisation" in the sense of article 7
of the Statute, or even a "single militia"'.4 In the opinion of Van den Wyngaert, with
regards the 'Ngiti fighters of Walendu-Bindi', the relevant organization inthe Katan-
gø TrialJudgment, 'the Majority is unable to explain with any level of precision how
the so-called militia of the Ngiti fighters of Walendu-Bindi was structured or how it
supposedly operated'45 and she is furthermore 'of the view that there is no evidence
showing that, at the relevant time, the militia of Walendu-Bindi were anything more
than a loose coalition of largely of autonomous units'.aó

She concludes by that stating that it is 'difficult to speak of an organization in the
sense of Article 7 ICC Statute, regardless of which definition of "organisation" one
adheres to.'az

Thus, Van den Wyngaert is of the opinion that the Ngiti fighters of Walendu-Bindi
were a loose network of groups of fighters rather than a pre-established structured
entity. Van den Wyngaert does not provide her own definition of the organizational
concept and mainly raised concerns about the lack of evidence that could bring the
majority to the acceptance of the existence of an organization. Nonetheless, it is
possible to deduct from her findings how she views the organizational concept in
broad terms. Twice, she implies that an organization for the purposes of Article 7(z)
(a) ICC Statute needs to consist of an integrated structure.as She arguably views an
organization as a pre-established entiry that needs to possess some cohesiveness and
uniformiry and thus seems to understand the organizational requirement according

43. Minority Opinion of Judge Christine Van den Wyngaert, Jugement rendu en application de
l'article 74 du Statut, Katanga (ICC-01/04-01/07), Trial Chamber II, 7 March 2014, $ç l-3.
44. Ibid., ar $ le8.
45. Ibid., at $ zor.
46. Ibid., at $ zo0.
47. Minoriry Opinion of Judge Christine Van den Wyngaert, Jugement rendu en application de
l'article 74 du Stârut, Katanga (ICC-01/04-01/07),Tnal Chamber II, 7 March 2014,ç206.
48. Minority Opinion of Judge Christine Van den Wyngaert, Jugement rendu en application
de I'article 74 du Starut, Katanga (ICC-01/04-01/07), Trial Chamber II, 7 March 2014, ç 195, 206.
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to its literal, textual meaning. This is demonstrative of Christine Van den Wyngaert's
legal positivist approach to ICL, and the paramount importance she attaches to inter-
pretive disciplining rules under Artides zt and zz ICC Statute. Under the subsequent
sections, Van den Wyngaert positivist approach to the judicial interpretive process
will be more explicitly demonstrated by discussing her Concurring Opinion of Judge
Van den Wyngaert inthe Ngudjolo case.

B

The previous sections showed thatJudges often resort to the object and purpose of
the ICC Statute to give teeth to normative and judicial policy arguments about the
importance of protecting victims of crimes or giving effect to the Court's jurisdic-
tion to end impunity.4e At times however, ICC Judges have also relied on a textual
interpretive approach to mask or conceal a normative agenda.5o As Gleider Hernan-
dez has put it, 'judges shield their decisions through an outward show of judicial
technique, behind which judges shield themselves from the accusation that they are
engaging in law-creation rather than merely the interpretation of the law'."

The most striking example in ICC case law in this regard is the highly controversial
interpretation of the contours of individual criminal responsibiliry provided for in
Article z5 of the Rome Statute, and, in particular, the institution of the 'control of
the crime' theory in the context of co-perpetration and indirect co-perpetration un-
der Article 2sø)(a) by the Lubanga and Katanga Pre-Trial Chambers.5"

49. L. Grover, A Call to Arms: Fundamental Dilemmas Confronting the Interpretation of Cri-
mes', 21(3) EuropeønJournal of Internøtiondl Løw (2010) 543-583, at 557; M. Swart, 'Is There a Text
in This Court? The Purposive Method of Interpretation and the ad hoc tribunals' @) Heidelberg

Journal of International Law (2O1O) 767-789, at785.
50. J. Powderþ 'The Rome Statute and the Attempted Corseting of the Interpretative Judicial
Function', in C. Stahn (ed)TheLaw andPracticeof tltelnt*nationalCriminalCourt(Ofrord: Oxford
University Press, 2015) 444-498, 

^t 
466.

51. G.Hernandez,ThelnternationalCourtofJusticeandt'læJudicialFunction(Oxford:OdordUni
versity Press, 2014), at 13.
52. See e.g. J Ohlin et al., 'r{ssessing the Control Theory' (2013) 26 LeidenJournal of Intemationøl
Law 725; E van Sliedregt, 'The Curious Case of International Criminal Liability' (2012) 10 Journal
of InternationøI CriminalJustice llTl; G Werle, 'Individual Criminal Responsibiliry in Article 2s
ICC Statute' (2007) 5 Journal of International CriminalJustice 953.

A Normative fudicial Enterprise under the Guise of
a Technical Interpretive Exercise: The Example of the
Institution of the 'Control of the Crime' Theory in the
Context of The Interpretation of Article 25(3)(â) ICC
Statute
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A detailed discussion of this 'control of the crime' theory goes beyond what can be
debated in this contribution. For the purpose of the current discussion, it is most
essential to note that both the Lubanga and Katanga Pre-Trial Chambers, while pur-
porting to resort to a textualist interpretive approach, almost exclusively relied on
German criminal legal theory and more specifically, the scholarship of Claus Rox-
in.53 The Lubanga Pre-Trial Chamber for instance did at no point intimate that the
adoption of the German model was made necessary by virtue of a glaring statutory
lacuna. Rather it seems that its adoption was a bald normative choice as the perceived
necessity to distinguish between principals and accessories. In essence, the adoption
of the control over the crime theory was an issue of policy, rather than purely one of
statutory interpretation.54

In her Concurring Opinion to the Ngudjolojudgment, Judge Van den Wyngaert
voiced a scathing critique of the institution of the control over the crime theory by
the Lubanga and Katanga Pre-Trial Chambers. She first remarked that '[c]onsidering
its universalist mission, the Court should refrain from relying on particular nation-
al models, however sophisticated they may be'.5' She articulates her support for a
textualist interpretive approach, by asserting that ICC Chambers "must strwe to the
mø2cimum extent to give them their 'ordinary meaning" as required by Article 3r(r) of the
Vienna Convention on the Law of Treaties.'56

Furthermore, Van den Wyngaert pointed out the inconsistency of both the control
theory and the notion of indirect co-perpetration with the requirement of strict con-
struction provided for under Article zz(z).57 Indeed, for Van den Wyngaert, Article
zz(z)'s institution of strict construction was to be given interpretative primacy with
respect to substantive law and modes of liabiliry.s She opines that requirement of
strict construction as one of the imperatives of the legaliry principle under Article zz
of the Rome Statute should override the teleological method of interpretation under
VCLT. More specifically, she states that:

53. DecisionontheConfirmationofCharges,Lubanga,SituationintheDemoctaticRepublicofthe
Congo,ICC-otl04-01/06-803-tEN, PTC I, ICC,2gJanuaty 2oo7,$$tzz-zøz; Decision on Confir-
mation of Charges, Katanga and Ngadjolo, Situation in the Democtatic Republic of the Congo, ICC-
ollo4-o1l07-717, pTC I, ICC, 30 September 2008, $$ 486 and 510 and accompanying footnotes.
54. J. Powderly, 'The Rome Starute and the Attempted Corseting of the Interpretative Judicial
Function', in C. Stahn (ed)The Law andPracnce of thelntemationølCtíminalCourt(Ofiord Odord
University Press, 2015) 444-498, at 469.
55. Concurring Opinion of Judge Christine Van den Wyngaert, Judgment pursuant to Art74 of
the Statute, Ngudjolo, Situdtion in the Democtatic Republic of the Congo (ICC-01/04-02 /12-4), Trral
Chamber, 18 December 2012, $$ 5 and 17.

56. lbid.,atlr.
57. Ibid., at $$ 0 and z.
58. lbtd., at $ 18.
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Whereas these methods of interpretation may be entirely adequate for in-
terpreting other parts of the Stafute, I consider that for interpreting artides
dealing with the criminal responsibiliry of individuals, the principles of strict
construction andin dubio pro reo are paramount.5e

Subsequently, Judge Van den W'yngaert elaborates on the lex certa component of
the legality principle under Artide ze. She argues that such an interpretive rule was
necessary in the interests of certainry and predictability of the law, both of which are
amongst the central tenets of the rule of law and the right to a fair trial.óo

Judge Van den Wyngaert strong attachment legal certainry and predictability is very
well exemplifred by the following quote:

Individuals must have been in a position to know at the time of engaging
in certain conduct that the law criminalised it. The Grand Chamber of the
European Court of Human fughts has given considerable weight to the ele-
ments of "accessibility" and "foreseeabiliry" in its assessment of the legaliry
principle. I doubt whether anyone (inside or outside the DRC) could have
known, prior to the Pre-Trial Chamber's first interpretations of Artide z5(3)
(a), that this article contained such an elaborate and peculiar form of crimi-
nal responsibility as the theory of "indirect co-perpetration", much less that
it rests upon the "control over the crime" doctrine.u'

The quote demonstrates her prioriry to the principle of legality that demands for a
pre-existing, specific, foreseeable and accessible law as a quintessential constraint on
lawmaking.6'

9. How Could the Divergence of Interpretive Methods
Used within ICL Be Explained?

In our view, there are fwo main factors here that can explain the divergence of inter-
pretive methodologies used within ICL.

59. Ibid.
60. Ibid., at öô le-20.
61. Ibid.,arz0.
62. S. Vasiliev 'The Making of International Criminal Law', in Brölmann C. & Radi Y. (eds), Re-
search Handbook on the Theory Cr hactice of lflterndtional Lawmaking (Cheltenham: Edward Elgar
Publishing, 2016) 354-394, aÍ 364.
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The first factor has to do with the pluralism of disciplinarian perspectives. Interna-
tional criminal justice can be said to be intrinsically pluralistic, because it is a body
of law that has developed through the encounter between different legal cultures,
values, and ideologies.63 Within the intrinsic pluralism of international criminal jus-
tice, two other dimensions can be discerned. There is the pluralism of origins: ICL
can be conceived as a sui genent merger of domestic legal concepts drawn from pre-
dominant legal traditions of common law and civil law.64 Next, one can determine
an intrinsic pluralism of normative identities. It refers to the conflicting premises,
ambitions, and aspirations at the heart of ICL which has often been a battle arena
between the different goals, rationales, values and ideologies competing for prioricy
in the enterprise of justice. Prime examples of dichotomies include 'fair trial' versus
'fight against impuniry' and individual criminal responsibility versus more collective
forms of responsibility. These intrinsic conflicts within ICL can be traced back to
the oppositional ideological models of 'retributive justice' versus 'restorative justice'
and'liberal justice'versus'utilitarian justice'. These conceptions of justice strike a

very different balance between legaliry, individual culpability, and the rights of the
accused on the one hand and providing a remedy to and taking into account the
interests of victims on the other hand.ó5 These adversarial identities of ICL have their
roots in the fact that ICL is a blend of different legal fields with distinctive aspirations,
methods, and philosophies. In essence, ICL is the outcome of a meeting between
the different ideologies of general international law, criminal law and human rights
and humanitarian law.6ó General international law influences ICL by stressing that
international law remains a project based on and dependent on State consent and
cooperation. Otherwise, IHRL and IHL often pull ICL towards a more victim-orient-
ed and 'progressive' humanitarian agenda, which, in turn, has the potential to come
in conflict with fundamental criminal law principles such as the principle of legality
and the principle of culpability.u'Haveman demonstrated this coexistence of various
perspectives through an analysis of the wide variery of definitions of rape within
ICL.ó8 In a domestic criminal justice system, the definition of rape does not give rise
to a plurality of definitions. If one looks at the case law of the ICTY and the ICTR
however, one is struck by the diversiry of definitions of rape that are proposed and
used within the respective jurisprudence of both tribunals. With both the pluralism
of origins and the pluralism of normative identities of ICL in mind, this diversity is
easier to grasp. Laywers with either a common law or a civil law background, who
have been trained in either general international law, criminal law, human rights law

63. Ibid.,at29.
64. Ibid.,at30.
65. Ibid.,ar.32.
66. Ibíd.,at23-24.
67. Vasiliev and van Sliedregt, suPra note l, at 33.
ó8. Of course there are other illustrations of this tension. Think about controversies about like
a liability and joint criminal enterprise, to name only one.
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or humanitarian law, each have their own disciplinary perspective as to how the defi-
nition of rape is to be construed.

A second factor has to be found within criminal law itself. In various legal systems, a
development has occurred after World War II that has departed from the strict appli-
cation of In literature, this has been labeled as 'autonomous law finding'.un'We are far
away from the traditional image of judges who apply the law as careful and as precise
as possible. Often, judges have mandated themselves or have been mandated by the
lawmaker to create norms and to play the role of the lawmaker themselves.To Many
factors account for this. The role of human rights is a first factor. Their existence
commands judges to go beyond the machine-like application of laws, and to review
if the application of the law complies with human rights law. Another often quoted
factor is the growing complexity and changeabiliry of our societies. Not everything
can be any longer be foreseen when adopting a law, and amending laws in a rapid
fashion is not always feasible. As a consequence, more and more laws are formulated
in relatively abstract and indeterminate term, giving leeway to judges to determine
the content of a certain provision. Recourse to such 'open textured' rules is not lim-
ited to domestic law. Cupido has rightly underlined that ICL harbours many'open
textured' concepts such as for instance 'intent,' 'policy,' and 'armed conflict', and in-
ternational criminal judges have been given a wide discretion to gradually give shape
and substance to these often rudimentary legal concepts.T'

Both the disciplinarian pluralism of ICL as well as the 'open-textured' nature of
many ICL norms help to explain the divergence in interpretive methods as well as

interpretations that characterize ICL. Where can we situateJudge Van den Wyngaert
within this debate?

69. GJ. Wiarda, Drie typen van rechtsvinding,7999, ¡*eenk Willink (4" druk); Walter van Gerven,
Hetbeleidvan de rechter, Anrwerp, Standaard, t9z4
70. Many factors account for this: our society is growing complex and not everything can be
any longer foreseen in laws. The role of human rights has also been mentioned as a factor. But
there are others.
71. M. Cupido, 'The Casuistry of International Criminal Law: Exploring A New Field of Rese-
arch' , Netherlands Journal of Legal Philosophy 2015 (44) 2 (rr5-r32), tr6
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l0.ALex Certa about Christine Van den Wyngaert

ln a zo16 publication onJudicial Greatness and. the Duties of aJudge,7" Omri Ben-Zvi sug-
gest a strong linkbetween 'great judges' of our times (think Chief Justice Marshall or
Justice Holmes) and their contribution to theory or methodological diversification.
Great judges are revered because they successfully make a prima facie case for nov-
el adjudicative methods. Then, and this is the more controversial part of Ben-Zvi's
analysis, they become untouchable (like rock stars) and are exempted (to a certain
degree) from certain judicial duties (like the dury to follow the law).

Judge Van den Wyngaert does by no means fit the image of the disruptive rock star
judge, neither that of the diplomat-judge. Laconic statements, lack in sophistication
and precision are absent in her work. There is definitely no will to brand a novel
method. In literature, she is ranged amongst those who critically reflect about the
progressive, court driven, judicial development of ICL and who are concerned about
far-reaching implications of certain innovative decisions.z For Cupido,Judge Van den
Wyngaert's Ngudjolo Opinion, together withJudge Adrian Fulford's Lubanga Separate
Opinion,Ta is exemplary of international criminal jurisprudence which takes the lead
of an 'ordinary meaning approach' in ICL. This approach propagates high respect
for the principle of legality, which traditionally requires that the law is interpreted
and applied in a strict, foreseeable and consistent way and the use of the plain text
of statutory and conventional provisions as the primary benchmark for judicial deci-
sion-making, as opposed to progressively developing existing legal rules.ã

Cupido contrasts this 'ordinary meaning approach' with a certain legal scholarship
that questions the feasibiliry of this method in an area of law infused with politics

72. Om;i Ben-Zv| Judicial Greatness And The Duties Of A Judge', Law ønd Philosophy (2016)
35i 615-654
73. M. Cupido, 'The Casuistry of International Criminal Law: Exploring A New Field of Re-
search', Netherlands Journøl of Legal PhilosopLry 2015 (44) 2 (115-132), ll9. Other voices referred to
are G. Mettraux, International Crimes ønd the adhoc Tríbunals (Odord: Oxford University Press,
2006); A.M. Danner and J. S. Martinez, 'Guilty Associations: Joint Criminal Enterprise, Com-
mand Responsibiliry and the Development of International Criminal Law,' CaliþrniøLaw Review
93 (2005): 96-102; J.D. Ohlin and G.P. Fletcher, 'Reclaiming Fundamental Principles of Criminal
Law in the Darfur Case,'Journalof InternationalCñminøllustice3 (2005)t 541-42; K Ambos, 'Inter-
national Criminal Law at the Cross-Roads: From ad hoc Imposition to a Universal Treary-Based
System,' tn Future Perspectfues on Internøtional CriminalJustice, ed. Carsten Stahn and Larissa van
den Herik (The Hague: T.M.C. Asser Press, 2010)
74. Prosecutorv.Lubangø,SeparateOpinionofJudgeAdrianFulford,CaseNo.lCC-01/04-01/06-
2842,14 March 2012
75. M. Cupido, 'The Casuistry of International Criminal Law: Exploring A New Field of Rese-
arch' , Netherlands Jownal of Legal Philosophy 2015 (44) 2 (115-132), 1r9.
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and open norms. Novel unexpected applications cannot be avoided and should not be

feared. International crimes are evil by nature (malum in se) and generally prohibited
under domestic law: "It is therefore difficult to argue convincingly that the accused
could not have foreseen the illegaliry of international crimes or the criminality of
their conduct. In most cases, the creative use and progressive development of inter-
national criminal law does not cause any illegitimate uncertainry about the state of
the law".76

If there is on certain thing, one lex certa aboutJudge Van den Wyngaert, trained as an
international law lawyer and a criminal lawyer, then it must be this: a nuanced con-
ception of legaliry like the one that speaks from the previous lines is nothing of her
taste, also not when defended in the name of human rights. In her Concurring Opin-
ion to the Ngudjolo jrdsment, Judge Van den Wyngaert (discusses aboye in section 7)
human rights are called upon to defend a not nuanced conception of legality and we
are of the view that this position holds solid ground. The malum in se argument can-
not explain why a person, suspected of having committed serious crimes, suddenly
needs to accept why he or she in addition to domestic criminal laws, needs to con-
front ICL norms which are applicable as a result of an unexpected outcome of an in-
novative judge made decisions taken in The Hague. In times of political controversy
about the position of the ICC there are also broader interests that explain why rigid
adherence to dassical criminal law principles of interpretation is the safer option.

76. M. Cupido, 'The Casuistry of International Criminal Law: Exploring A New Field of Re-
search', Netherlandslournal of LegalPhilosophy 2015 (44) 2 (115-132),119 with reference to E. Slie-
dregt, 'lnternational Criminal Law', 1148-49; Darryl Robinson, 'International Crimi nal Law as

|rstice' , Journal of Intematîoøl Criminal Justice 11 (2013): 706-8; Sh. Darcy 'The Reinvention of
War Crimes by the International Criminal Tribunals,' n Judicial Creøtivity at the International
CriminalTribunals, ed. Shane Darcy andJoseph Powderly (Oxford: Odord University Press, 2011)
106, 126; Robert Cryer, 'The ad hoc Tribunals and the Law of Command Responsibility: A Qui-
et Earthquake,' nJudicial Creativity dt the Internørional Criminal Tribtnals, ed. Shane Darcy and
Joseph Powderþ (Oxford: Orford Universiry Press, 2011), 159,783; Gideon Boas, 'Omission Lia-
bility at the International Criminal Tribunals - a Case for Reform,' nJudicial Creativity at the Ir-
ternationalCriminøITribunals, ed. Shane Darcy andJoseph Powderþ (Oxford: Oxford University
Press, 20ll), 2o4, 224; Beth van Schaack, 'Crimen sine Lege: Judicial Lawmaking at the Intersection
of Law and Morals,' GeorgetownLawJournalgT (2oo8):156-58; Schabas, 'Interpretingthe Statutes
of rhe ad hoc Tribunals,' 887.

Maklu




